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ILLINOIS POLLUTION CONTROL BOARD
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NOTICE OF FILING |

TO:  All Counsel of Record (see attached Service List)
PLEASE TAKE NOTICE that on September 26, 2003, the und
Pollution Control Board, 100 West Randolph Street, Chicago, Illinois 6060

of the Response to Waste Management of Illinois, Inc.’s Motion to Reconside
atfached hereto.

Dated: September 26, 2003 Respecffully submltted

: One of Its Attorneys
HINSHAW AND CULBERTSON
100 Park Avenue

P.O. Box 1389

Rockford, IL 61105-1389
815-490-4900

This document utilized 100% recycled paper produ
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HINSHAW & CULBERTSON  Fax:815-963-9989

AFFIDAVIT OF SERV’ICE

The undersigned, pursuant to the prov1s1ons of Section 1-109- of the Illinois Code of C1v1l
Procedure, hereby under penalty of perjury under the laws of the United States of Amenca,
certifies that on September 26, 2003, a copy of the foregomg was served upon AR T ’

Dorothy M. Guon, Clerk

Illinois Pollution Control Boar

James R. Thompson Center”

100 West Randolph Street, Suite 11-50
'Chicago" IL 60601—3218

Attorney George Muellex
501 State Street
Ottawa, IL 61350

(815) 433-4705 -
(815) 433-4913 FAX -~

Donald J. Moran
Pederson & Houpt
161 N. Clark Street, Suite 3100
Chicago, IL 60601-3242
(312):261-2149
(312) 261 1149 FaX

Ehzabeth Harvey, Esq.
Swanson, Martin & Bell -
One IBM Plaza, Suijte 2900
330 North Wabash
Chicago, IL 60611
(312) 321-9100
(312) 321- 0990 FAX

Kenneth A Leshen

One Dearborry Square, Suite 550
Kankakee, Il 60901

(815) 933-3385 v

(815) 933-3397 FAX =

L. Patrick Power
956 North Fifth Avenue
Kankakee, IL 60901
(815) 937-6937
(815) 937-0056 FAX

non




HINSHAW & CULBERTSON  Fax:815-963-3989

Keith Runyon -+ . .
1165 Plum Creek Drive . "
Bourbonnais, IL 60914

(815) 937-9838
(815) 937-9164 FAX

Jennifer J. Sackett Pohlenz
175 W. Jackson Boulevard
Suite 1600
Chicago, IL 60604
(312) 540-7540 o
(312) 540=OS7_8 FAX r

Kenneth A Bleyer
923 W. Gordon Terrace #
Chicago, IL 60613-2013

Patricia O’Dell
1242 Arrowhead Drive
Bourbonnais, IL 60914

Daniel J. Hartweg® -

175 W. Jackson, Suite 1600
Chicago, IL 60604 .=
(312).. 540- 7000

- (312) 540-0578 FAX

Mr. Brad Halloran
Hearing Officer
Ilinois Pollution Control Board
100 West Randolph, 11th Floor
Chicago, IL 60601 = ==~
(312) 814-8917 = -
(312) 814~ 3669 FA.X :

By faxing and by depositing a copy thereof, enclosed in an envelope m the Umted S_tatgs Mail at
‘ above

Rockford, Illinois, proper postage prepaid, before the hour of 5: 00

Firm No. 695

HINSHAW & CULBERTSON
100 Park Avenue

P.0.Box 1389

Rockford, Ilinois 61101

(815) 490-4900
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ILLINOIS POLLUTION CONTROL BOARD RECEIVE D

CITY OF KANKAKEE,
Petitioner,
vs.

COUNTY OF KANKAKEE, COUNTY
BOARD OF KANKAKEE, and WASTE
MANAGEMENT OF ILLINOIS, INC.
Respondents.
MERLIN KARLOCK,
Petitioner,
vs.
COUNTY OF KANKAKEE, COUNTY
BOARD OF KANKAKEE, and WASTE
MANAGEMENT OF ILLINOIS, INC.
Respondents.
MICHAEL WATSON,
Petitioner,
vs.
COUNTY OF K_ANKAKEE COUNTY
BOARD OF KANKAKEE, and WASTE
MANAGEMENT OF ILLINOIS, INC.
Respondents.
KEITH RUNYON,
Petitioner,

VS.

COUNTY OF KANKAKEE, COUNTY
. BOARD OF KANKAKEE, and WASTE
MANAGEMENT OF ILLINOIS, INC.

Respondents.
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RESPONSE TO WASTE MANAGEMENT OF ILLINOIS, INC.’S MOTION To |
RECONSIDER o

NOW COMES, Respondents COUNTY OF KANKAKEE AND COUNTY BOARD OF

KANKAKEE, by and through their attomeys, HINSHAW & CULBERTSON, and'in Tesponse to

G

Waste Management of Illinois, Inc.’s Motion to Reconsider statés as fofléw
On September 12, 2003, Waste Management of Ilinois filed a Motion to Resonsider;
. B e f
The County of -Wee and County Board of Kankakee reviewed the authorities cited within

the Waste Management brief and concur with the concl.us.'ir;; ‘of Waét; Ménageméntﬂthat the

YN ey
Neomen

service upon the owners of the Keller property was sufficient under the Jetter -and intent of

s

Section 39.2(b) of the Bnvironmental Protection Act (the “Act”™). The County ‘agrees with t‘he:?: .

analyses and arguments raised by Waste Management and hereby adopt‘s" and mébrporates the

brief of Waste Management as its own as though fully stated verbatim herein. In addition tq .
those arguments the IPCB should reconsider and reverse its 6pi'n§oxi and order for the reasons

stated infra.

: i
..... . 4
L v 1

'.

L THE SERVICE OBTAINED ON MRS. KELLER WAS SUFFICIENT TO PUT HER ' -
ON NOTICE THAT WASTE MANAGEMENT INTENDED TO FILEAN |

" APPLICATION TO EXPAND ITS LANDFILL, -+

A motion to reconsider is appropriate and a decision should be reversed if it is apparei;t
that an error has been made in the application of the law. _:-Cohtinental Casualty C‘oﬁzpany 1,5
Security Insurance Company of Hartford, 279 Tl App.3d 815,216 TllDec. 314, 317 (1st Dist.

1996); Citizens Against Regional Landfill v. Cointy Board of Whiteside, PCB 93-156 (March i]é,

1993).! In this case the Illinois' Poliution 'Control Board (“IeCB”) held that “S‘l?fvv,ice,“"?_;- .~

! Despite Mr, Karlock’s. argument to the contrary, IPCB Rule 101.902 doés not restict or limit the IPCB from
d res:m'isid&ringk érrors it has made in the application of the law. (See Karlock Response Buef, p. 2). Rather,
101.902 provides the IPCB “will consider factors jncluding new evidence or a change in law to conclude

that the Board’s decision was in errar.” 35 Il Adm.Code 101.902 (2003) (emphasis added). Therefore, the

IPCB must consider factors to determine if its decision. was in error. These factors merely include Bow
evidence or a change in law. These factors would alsa include erxors in the application of the law (such as
requiring strict compliance with a notice: statute or failing to provide appropriate deference to the fact
finders). Karlock attempts to deceive the IPCB by stating that “this higher standard in ruling on motions to

i
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[]property owners must be effectuated using certified m_ail :réhn;ﬁ fecéi;ﬁt requested .of personal’

service.” (Slip Op. at 15). The IPCB reiterated that in its opin;log"v‘;ﬁzl'ég'i’;lahﬁé ;r&/ided clear.

precise language to the Board detailing what steps an applicant must taks fo provide notice” 1,
(emphasis added). Similarly, the IPCBheldfallure to meet the strict notice require;nw'tsst} o
Section 39.2(b) of the Act (citation omiﬁed) divest the CountY__Board of juri,sdic't'iox;l toﬁhc‘a‘r' the
matter.” Jd. Therefore, it is apparent that the JPCB based1tsde<:1510n upon tth.e-conélusion that

service of the pre-filing notice as required under 39.2(b)' may only be. obtéiné& by person alrj :

service or certified mail. With respect, this conclusion is not suppéur‘ﬁt'edv by 111111013: 1;{{# and it

should be reconsidered. - T e

Many courts have held that whether é’paﬂrty ref:eivgs actual or constructive notice is more
tmportant than the form of notice provided. Schumacher .’ Wolf, 125 ‘Ivll.Ap'p. 81, 84 (1st Dist."'

1905); In Re Marriage of Garde, 118 Til. App.3d 303, 308, 454 N.E.2d 1065, 1069 (5th Dist.);

Vole v. George Akopolis, 181 1L App.3d 1012, 1019, 538 N.E.2d 205, 210 (2nd Dist. 1909); .-

Bateman v. Bishop, 120 TLApp.3d 138, 144, 457 N.E.2d 994, 998 (5th Dist. 1984); Olin -

Corporation v. Bowling Manufacturing, Il.App.3d 113, 420 N.E.2d 1047; People ex. rel. Head
v. Board of Education of Thornton Fractional Township’s South High School, 95 Tl App3d 78,

81, 419 N.B.2d 505, 507 (It Dist. 1981); People ex rel. Loeser v. Loeser, 51T1L2d 567, 571, 283

N.E.2d 884, 887 (I1.S.Ct. 1972); Stratron v. Winona Community Unit District No. I, 133 111.2d

413,431, 551 N.E.2d 640, 647 (1990).

reconsider has bedti approved by the Appellate Colict in Turlek v. Pollution Control Board, 274 Tl App.3d
244, 653 N,E.2d 1288 (1st Dist. 1995).”  First, Turlek has never held there was any “higher standard” at the
IPCB than the Illinois Courts and on the contrary Turlek mercly points out that the IPCB depied the motion
to recousider because there was no new cvidepce or change in law “or any other reason to conclude that the
(original IPCB) decision was in exror.” Turlek v. PCB, 234 Il.App.3d 1, 653 N.E.2d 1288, 54 (1st Dist.
1288). Second, there is no indication in Turlek that the IPCB cver even argued that there was & different
standard at the JPCB for ruling on motions to reconsider than in the Illinois courts. Third, the Turlek case
makes it clear that the IPCB did review not only new evidence and changes in law, but also “errors in the
[IPCB’s] previous application of the existing law.” Jd. Finally, the IPCB has explicitly held that tHe

urpose of a motion to reconsider is nat only to bring to the IPCB’s attention new evidence or changes in -+ E
aw, but alsa “errors in the application of the existing law.” Citizens Against Regional Landfill v. County
Board of Whiteside, PCB 93-156 (Mar. 11, 1993). e

3
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$it

“The object of notice is to inform the party notified, and if infonnatibﬁmiﬂs' ogt wined m any .

other way than by formal notice, the object of notice is attained ” In Re Marrzage of Garde 1 18

Il.App.3d 303, 308, 454 N.E.2d 1065, 1069 (Sth Dlst. 1983) (guotmg Schumac/zer 125,

I1l.App.81, 84 (1st Dist. 1904)). “I]hnms Courts have mtérpreted the strct reqmreznents of :

notice by examining how effectlvely a party d1d in fact notify the other s1de rather ”‘than sunply

by basing rights solely on whether every phrase of the statute was followed in exact detall 7

Matthews Roofing Company v. Community Bank and Trust Co., 194 111 App 3d 200, 205 550 '

N.E.2d 1189, 1193 (1st Dist. 1990) “The form of malhng a notme is not dec1s1ve” when

alternative service will accomplish the purpose. Fultman V.- sthop, 120 TIL App 3d 138, 143

. ( it

457 N.E.2d 994, 997 (5th Dijst. 1984) (held cernﬁed ma111ng was sufficwnt though a statute

P Y T 3

called for registered mail).

The Courts have already held that altemative service is appropriate to meet the L i

requirements of Section 39.2(b) of the Act. Bishop v. Pollutio‘n Control Board, 235 Il1.App. 3d LR

925, 601 N.E.2d 310 (5th Dist. 1992) (held that service by cemﬁed rnalhng wasg sufﬁoxent under

BT LAl

. Section 39. 2(b) of the Act). Likewse, the Flrét D1s’cnct has held that how notice’is obtained 1s

“not of pivotal importance” to the issue. of determmmc whether or not nonce was prov1ded

People ex rel. Head, 95 Il.App.3d 881, 419 N.E.2d 505, 507. The Supreme Court also has

acknowledged that notice pravisions may be satisfied by methods other than those explicitly

referenced in the statute. People ex rel. Loeser, 51 Ill. 2d at 37 1, 283 N.E.2d 884, 887 (LS. Ct

1972).

In Loeser the Supreme Court found that senchng a copy of a summons other than by :

Lo amhae

“resmcted mail dellvery’ as requlred byhlllmms 1aw was acceptable. The Court explamed “the

requisites of due process are satisfied if the manner of effecting service of summons gwes’

reasonable assurance that potice will actually be given and the person agamst whom the action 1s

brought is given reasonable time to appear and defend on the ments " 51 In2d at 572, 283
4 [ N
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N.E.2d at 887. Additionally, in Stratton v. Winona COm;huizitjz Unit ‘D‘x'.stric-t No. 1, 133 Iil.2di

#13, 431, 551 NE2d 640, 647 (1990) the Supreme Court held that delivery of a nofise of

expulsion by hand was sufficient eveq though the statute required notice’ on'l'y by registered or:

certified mail. The Supreme Court explained: . - . . B

Due process entails an orderly proceeding wherein a person is served notice,
actual or constructive, and has an opportunity to be heard and to enforce and . _
protect his rights. A fundamental requirement of due process in any proceeding ’
which is to be accorded finality is notice reasopably calculated, under the '
circumstances, to apprise interested parties of the pendency of the action and
afford them an opportunity to present their objections. The notice must be of such
nature as reasonably to convey the required information. [Citation omitted]. Due
process does not require useless formality in the giving of notice, [citation
omitted] requiring only a reasonable assurance that notice will actually be given -
and the person whose rights are going to be affected be given a reasonable time to . SRR

appear and defend.
Furthermdre, the Minois Pollution Control Board itself has held on several occasions that"f |

133 111.2d at 432-33. 551 N.E.3d at 648, (cmphasis added).

other methods of service beyend personal service and registered mail may be utilized to proyidei

the Section 39.2(b) notice. See Environmentally Concerned Cifizens Organization v. ‘Ldndﬁll;f
LLC, PCB 98-98, (May 7, 1998); Ask ». I{o‘qugll'.f County Board, PCB 87-29 (July 16,. 1987),
Environmentally Concerned Citizens Organ';iqﬁon v. Landfill LLC, PCB 98-98 (May 7, 1998) ;

In this case, the Kellers were sent'notice”

i':}fc;rtiﬁecl mail, regula;f mail, personél éendc§
was attémpted on several occasions, and notices were ﬁ.rmlyafﬁxed '_'t‘o..the doqr of their ho'mé
(the home which is allegedly affected by the landfill) as established by the @e@ted testlmon}fr
of the ijfbcess server. Though the certified majling was sent to Mis. Kelicr’§ husb-and,‘} the .
regular mailings and posting of notice wege all effectuated on Mrs. Keller. Furmennoﬁ Mf
. Keller lives af the same address as MISKeller | |

The 1PCB’s holding that there nﬁust be “strict” coi;apﬁaﬁce with the notice language of

Section 392(b) is six;lply unsupported by the overwhelming case law on the topic. On occasion

after occasion the courts, and even the IPCB, have held that the issue is only wpeﬂler the service
o)
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parties of the pendency of the act1on” Stratton, 133 1l.2d at 431, A.ll of the nmnereus methods

of service that the applicant utilized were reasonably calculated to apprise Mrs. Keller of thel I

i

proceedings at issue. Indeed, the Kellers (mcludmg Mis. Keller) attended the hearmg, and even'

?

testified in an effort to defeat the apphcanon In tbls case the ]PCB phcrtly based ltS decxslon.

l'

as to Mis. Keller on the failure to utilize the two spe<:1ﬁc means of servme referenced in the s

statute. The County respectfully submits that pursuant to the apphcable Illmms case law such a |

decision was exroneous and should be reconSJdered and vacated.

L. THE ILLINOIS POLLUTION CONTROL BOARD SHOULD GRANT THE
MOTION TO RECONSIDER FILED BY WASTE MANAGEMENT OF ILLINOIS .
BECAUSE KANKAKEE COUNTY WEIGHED THE EVIDENCE AND CREDIBILITY .
OF THE WITNESSES TO DETERMINE THAT SERVICE \VAS EFFECTIVE )

At the 39.2 hearing Petmoner Watson ealled Mr. and Mrs. Keller_.t tesufy and motloned __:'%:.-;5:._;-_ R

to quash the proceedmgs based on lack of service upon the Kellers. On bDecembel .5 2001, the

Kankakee County Board listened to the tesnmony of MI'S Keller, Mr. Keller, and observed thelr e

oonduct on the witness stand. They also heard the tesnmony of the process server who atternpted
personal service upon the Kellers on several occas1ons and aceomphshed service via cer‘aﬁed

maij, regular mai]l and by posting the notxce 011 their door (WML Pub hrg Ex 7B, App at_ '[__. 

74). | |
" The County Board weighed the credibility of all 6f these witnesses and came to the

. , i
conclusion that both of the Kellers were constructively placed on notice of the Section 39.2

hearing. This is further supported by the fact that Mr Keller tesnﬁecl that he knew about the .

sltmg hearing at least two weeks before 1t commenced (12/5/02, Tr. 105).. Furthermore, Mr SRS

Keller testified that he PlCLS up all of the maxl ancl his wife “does not take care of the w0ail” that | L

is sent to both her and Mr. Keller. (/d. at 107). The 'ev_idence is lxrefutable that appropnate

703178229+ 826547
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notice was sent by certified ma to Mr Keller and mdeed the IPCB has ruled that serv1ce was

effective as to him. Since Mrs. Keller did not collect open or otherwme 1ake care of the mdll |

property.
“It is for the local siting authority -to detenmne the credlblhty of witnesses, to resolve
nAe & z":m,; LiW g

conflicts in the evidence and to weigh the evidence presented” Land and Lakes Co. v. ﬂlznozs

Pollution Control Board, 319 11 App 3d 41, 53, 743 NB 2d 188 197 (3d Dlst 2000) (quotmg

credibility determinations. See McLean County Dzsposal Inc. v. County of McLean, 207

il App.3d 477, 487, 566 N.E.2d 26,33 (4t11 D1st 1991), Fairview A) ea Citizens Task For ce v

Illinois Pollution Corztrol Board, 198 Tl.App.3d 541, 550- 551 555 N.E.2d 1178, 184 (3d D1st

1990).

In this case, it was up to the Kankakee County Board to determine f"lf::beﬁeve 4 thé A

testimony of the process server as to the numerous attexapts at personal service. Purthexmore :

WS

the County Board witnessed the process server’s demons’u ation as to how he affixed the notice to

the Mrs. Keller’s door by taping all four 31des of the document ﬁnrn]y to the door with duct tape

Finally, the County Board considered the credibility of the Kellers the fact that Mr Keller was a .

fact that the Kellers also participated at the hearing when they were called as witnesses. 'Th';a g

County Board also considered the hearing ofﬁcer’s factual finding that Mr. Keller’s testimonif )

suggests he may have discarded the nouces w1th hls Junk: ma11 (12/5/02 Tr. at 148). Ulmnately,

the County Board concluded that the service was reasonably calculated to prowde notice or lack

of receipt was incredible.

70378229v1 §26549
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HINSHAW & CULBERTSON  Fay:815-363-9989

Super Vehicle Registration Number, 202 Ill.App.3d 797, 801, 560 N.E.2d 390, 392 (i9§0); ‘

Pruirie Vista, Inc. v. Central Illinois Light Company, 37 Tll. App 3d 909, 912 346 N E. 2d 72 74

(4th Dist. 1976); Estate of dbott v. First National Bank, 38 Ill App 3d 141 144 45; :347 N. E 2d

215, 218 (2Znd Dist. 1976).

SRNIVT Y Toiag o

It is respectfully submitted that the IPCB did not consider tha a’d ination of whether . B

notice was received was a factual determination which hinged upon copsideration of the =

credibility of the witnesses and weighing of the tesﬁm0ny as to the reasonable expectatmn of s

\

receipt of the notice. It is beyond the province of the Ill1n01s Pollunon Control Board to reJ udgt}:

the credibility of the witnesses or their the testunony Clearly t ‘f whether

actusl notice was received was a questlon ,of fact that could o rned:if aoains-t' the

! i

manifest weight of the evidence. In th1s case there was more than ample ewdence'that the N
Kellers had constructive notice of the application. Therefore, the Motion to Reeon51der filed by

Waste Management of Ilinois should be allowed.
DATED: q - & (0 , 2003 Respectfully Sub_lmtted R

On behalf of the COUNT YOF KANKAKIEE Eh

‘B‘y “Hinshaw & Culbertson-

Char] F. Helsten
RlchardS Porter - - ‘: o 5
One of Artorr}ey_sﬂ__imz o

HINSHAW AND CULBERTSON
100 Park Avepue

P.0. Box 1389 L
Rockford, TL 61105-1389 : e
815-490-4500 B _
This docament utilized 100% recycled paper products

8

70378229v] 826549




HINSHAW & CULBERTSON  Fax:815-363-9383

AFFIDAVIT OF SERVICE

The undersigned, pursuant to the prowsxons of Sectldh 1- '2'1 09 of the Illmols Code of Civil
Procedure, hereby under penalty of perjury under the laws of:the United S f America,
certifies that on September 26, 2003, a copy of the foregoing was served upo ke

Dorothy M. Gunn, Clerk
Tinois Pollution Control Board

James R. Thompson Center

100 West Randolph Street, Suijte 11-500

ChJcago I 60601-3218 e

Attorney George Mueller“ T gy

501 State Street
Ottawa, IL 61350
(815) 433-4705

(815) 433-4913 FAX

Donald J. Moran
Pederson & Houpt
161 N. Clark Street, Suite 3100 .
Chicago, IL 60601-3242 .~
(312) 261-2149 o

< (312) 2611149 FAX -

Elizabeth Harvey, Esq.
Swanson, Martin & Bell
One IBM Plaza, Suite 2900
330 North Wabash
Chicago, I 60611
(312) 321-9100
(312) 321 0990 FAX

Kenneth A, Leshen

One Dearborn: Square Suite 550

Kankakee, IL 60901
(815) 933-3385

(815) 933-3397 FAX

L. Patrick Power
956 North Fifth Avenue
Kankakee, IL 60901
(815) 937-6937 : S
(815) 937-0056 FAX -
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”;L:SEQ 26 v

Keith Runyon
1165 Plum Creek Drive
Bourbonnais, IL 60914

(815) 937-9838 .
(815) 937-9164 FAX o

Tennifer J. Sackett Pohlenz - -
175 W, Jackson Boulevar
Suite 1600 i
Chicago, IL. 60604
(312) 540-7540
(312) 340 0578 FAX
Kenneth A Bleyer
923 W. Gordon Terrace #3
Chicago, IL 60613—2013

Patricia O’Dell :
1242 Arrowhead Driv
Bourbonnais, IL 6091

Daniel J. Hartweg
175 W Ja ckson, Suite 1600
Ch.lcago IL 60604
- (312) 540-7000
(312) 540-0578 FAX

Mr. BradHallor'm
 Hearng Officer S
Illinois Pollution Control Board .
100 West Randolph, 11th Flog
Chicago, IL 60601
(312) 814-8917
----- _ (312) 8‘14 3669 FAX

By faxing and by depositing a copy there, ‘ enclosed in an envelope n the United States Ma11 at ‘
Rockford, Ilinois, proper postage prepald ‘before the hour of 5 00 P. M addressed as above . i

Firm No. 695

HINSHAW & CULBERTSON
100 Park Avenue

P.0. Box 1389
Rockford, Ilinois 61101 Lo e
(815) 490-4900 ;
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